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The Honorable Herman J. Cahn 5

¥

James V. Keamey, Esq,
Latham & Watkins

885 Third Avenue P
New York, New York 10022

Jeremy Fiegelson, Esq.
Debevoise & Plimpton LLP
919 Third Avenue

New York, New York 10022
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Letter to Hon. Herman J. Cahp from Barry Ostrager, dated April 2, 2008 : . @
(with enclosure)

[pp. 3188-3194] i
Soepson TeAcHER aBDARTLETT LIP

425 LEXTMOTON AvEwr: '
Nzw Yomx, N.Y. 100173054
' (212) 4882000 ¢
o — l
Taosnorx (212) 485 2803
Dramcr Diax. Nosres ' T EMaxr Avosess
2124552655 ' _ bostrager@stblxw. com °
BY HAND ' April 2, 2008
Re:  Golden Gate Yachs Club v. Société
' de ve, Index No. 7
Attention: Deborah E. Edclman, Esq.
The Honorable Herman J. Cahn
The Supreme Court of the State of New York
County of New York : ®
60 Centre Street, Room 615 : : .
New York, New York 10007
Dear Justice Cahn:
@
We represent Sociéts Nautique de Gendve (“SNG”) in the above-referenced
awmmdrwpectfunysubmitthislenarandtheuthchedpmposedupdmedmderm
response to Your Honor’s request at todny’s hearing.
ained at today’s hearing, entry of an order that requires SNG to race
pefore May 1, 2000 would effectively award the 337 America’s Cup to Golden Gate Yacht e

Th peri
17 Order (entersd on March 19, 2008). As Your Honor acknowledged, that Order was the
first appealable order regarding the validity of GGYC’s Notice of Challenge and Certificate. : e
Befoutlmtdm,itwouldhavebeenﬁoolhudyandwasmnforSNGtobuﬂdavessel :
capable of racing the boat specified in GGYC’s Certificate. Notably, the coust in Mercury
Bay also tolled the notice period pending final resolution of the case.

'['hcnuﬁcepetiod,nmningﬁ'om 1o earlier than March 19, 2008, will expire
1o earlier than January 2009, However, GGYC’s Certificate designates a race in the o e

Log Avoxnres Piro Azro Wasnrxorow, DG, Bmonee Hoxo Kowa Lo¥oow Toxyo

e



3189

The Honorable Herman J. Cahn -2- April 2, 2008

as Valencia, Spain, The Decd of Gift prohibits races in the Northern Henisphere between
November 1% gnq May 17, See Deed of Gigt 6. Thas, the earliest possible race date under
the Deed of Gift is May 1, 2009. The attached Proposed order containg race dates in July
2009 because the sailing conditions fn venues in the Northern Hcmigphcre, such as Valencia,

For the reasons stated above and in SNG’s March 26, 2008 and April 1, 2008
letters to the Court, without Prejudice to any rights SNG retains either as the holder of the
America’s Cuporasalitigmththis Court, SNG, reservingall:ightsconcuningthe
substance of the Court’s rulings, respectfully requests that the Court eater the Order attached
hereto. 4 :

B R Otaqee

120 Broadway
New York, New York 10271

James v, Keamey ' » Esq,
Latham & Watkins

835 Third Avenue

New York, New York 10022

Jeremy Fiegelson, Esq,
Debevoise & Plimpton LIP
919 Third Avenye

New York, New York 10022

e ————— T ———e ———————
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- I i
ler Entered April 7, 1989 JA 8
(CA53-Cca57) At IAS Part 1s of the Suprene

Court or the State of New York,
held in apg for the County of
New York, at the Courthouyse

N

Plaintirt, ¢ Index No. 21295/87

~against- : ) "'.——1

SAN DIEGO YACHT crup ang ROYAL-PERTH ~ ; [ - o
YACHT cLup OF WESTERN AUSTRALIA ' ’ ’
(INC.), : :
Defendants. ¢ ¢
T - s - ------ ..... ---‘------- ..... -x ‘ _‘I
In the Matter of the Application of : L
SAN DIEGO YACHT CLUB, )
Petitioner, . ORDER
for an order pPursuant to Eprr
Section 8~1.1(c)(1) or Othervise, :
intcrprctinq the Deed of Gifrt
of the Anerica‘s Qup, or in the 3
alternative amending the Cerns of
$2id Deed of Gife. :

Plaintifre Tup MERCURY BaYy BOATING crLup INC., having
moved for reliet &t the foot of the judgnment oi December 28,
1987 and Pursuant to the Order and Decision of July 25, 19sg
for an oOrder 1) di;qualifyinq the SAN DIEGO YACHT crus

~acanaran from the Septenber 7 and 9, 19ag Taces for the

- , CAG000053




to assign and transfer the America’g Cup to Plaintjry THE
MERCURY BAY BOATING CLUB INC. Subject to the terms and
Conditions of tne Deed of gjg¢; and defendant say DIEGO yacyr
‘ CLUB, having boved for an Order at the foot of the'Court's

December 28, 1987 judgment dcclarinq that 1) san DIEGO YACHT

America‘s Cup dated October 24, 1887 b;éwcen George L.
Schuyler and the NEw YORK YACHT CLUB, ana with the December
28, 1987 Judgment, ana Ehat 2) saN prEco yvacyr CLUB is ang

i
!
i

f?' remaing the trustee and defender ctﬁtﬁe:Ancrica’: Cup under
%2id Deed of Gift, and jig entitled to Proceed witﬁ
Preparationg for its next defense of the Ancrica':‘qup:

NOW, upen reading ang £iling the iffidavits of
George N. Tonpkins, Jr. sworn to Novinbcfhld, i9ssg, Jerome K.

" Milgranm sworn to November 1¢, i9ss, Simon McKReon sworn tp
November s, 1943, Cary Mull sworn ¢o no‘w,.nbcx-s 1988, Jonn
Brian :huttlcvorth sworn te Novenbeyr 11( 1988,_Jdtnno A.

[Al

p3

i

CAD00GOS4
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exhibits attached thereto, the Memoranda of Law of plaintisr
THE MERCURY BAY BOATING CLUB INC. dated November 15, 1988 and
November 28, 1988, respectively, and exhibits attached
thereto, the Reply Memorandum of Law of plaintiff THE MERCURY

BAY BOATING CLUB INC. dated November 30, 1988 and exhibits

. attached thereto, the reply affidavits of Bruce Kenneth Farr

sworn to November 29, 1988 and Humphrey Michael Gerard Fay
sworn to November 29, 1988 and exhibits attached théreto,
with proof of due service thereof upon the parties or their
attorneys, and-bn the office of the Attorney G;neral of the
State of New York, all in support of the motion of plaintiff
THE. MERCURY BAY BOATING CLUB INC. and in oppoéition to the
motion of defendant SAN DIEGO YACHT CLUB; the affirmation of
Mark W. Smith dated November 14, 1988, the Memoranda of Law
of defendant SAN DIEGO YACHT CLUB dated November 15, 1s88 and
November 28, 1583, respectively, and exhibits attached
thereto, the Reply Memorandum of Law of defendant SAN DIEGO
YACHT CLUB dated November 30, 1988 and exhibits attached
thereto, with proof of dug service thereof upon the parties
or their attorneys, and on the office of the Attorney General
of the State of New York, all in opposition to the motion of
plaintiff THE MERCURY BAY BOATING CLUB INC. and in support of
the motion of defendant SAN DIEGO YACHT CLUB; the affidavits .

cf Janes W. Rayhill Sworn to November 15, 1988 and Frank V.

CAGOGGOES
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Snyder sworn to November 28, 1988 ang exhibjits attacheq

thereto on behalf of NEW YORK YACHT cLUB: and the affidavie

attached thereto on behalf of the Office of the Attorney
General of the State of New York: ana due deliberatjon having
been had, and the Court having rendered a written decision on

March 28, 1989,

Plaintiff THE MERCURY Bay BOATING CLUB INC., it is
ORDERED that the motion of Plaintiff THE MERCURy
BAY BOATING CLUB INC. for relief at the foot of the judgment

. ©f December 28, 1587 and pursuant to the Order and Decision

of July 25, 1988 for disqualification of defendant san DIEGO

YACHT CLUB is granted and, it ig further

28, 1387 judgment’is denied in al} respects and, it is
further
ORDERED that:
1. defendant saN DIEGO YACHT CLUB‘s
catamaran is disqualified from the'September 7 and 9, 198s

races for the America’s Cup:

- PP kS
N o ek N NI
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2. the challeng@ng‘yacht New Zealggg i
declared to be the winner of the two races on Septermber 7 and
9,’19883for the America‘s Cup pursuant to the terms of the
Deed of Gift of october 24, 1887;

3. plaintiff TuE MERCURY BAY BOATING cLUs

INC., as the winner of the two races, is entitled to the
America‘’s Cup in accordance with the terms and conditions of i
the Deed of Gift of 'Oct"c_:ber 24, 1887; and‘i‘:'/‘ﬂu-"-'{-[ LTHe /)IE»\".‘L.:Y
BA7, Beotive 1 ¥ “defendant SAN DIEGO YACHT CLUB ie- fiee .
WiTH,w TiHaTy DAy ‘\-{— Servica o AC LY s THy OAYER TR Ay ~]G~'t, _
directed to execute “‘Wﬂ an Assignment

and Acceptance in the form attached hereto assigning and

transferring the America‘s Cup to plaintiff THE MERCURY BAY

BOATING CLUB INC. subject to the terms and conditions of the

Deed of Gift. DefrvosnT SHALL cATHWTH Thinsfir T AAT g
THe Amezien's' ¢up TRorry 11//‘.--..l.h) tf cevTien o/ T4 /QS;,-,,,_;,--aT

and B pTARC < 7
ENTER:

T -

7
CARMEN BEAU P CIPARICK, J.s.cC.

FILED

APR 0 7 1884

COUNTY CLERK'S OFFICE
NEW YORK

CACOCCOEY
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DEED OF GIFT

This Deed of Gift, made the twenty-fourth day of October, one thousand eight
hundred and eighty-seven, between George L. Schuyler as sole surviving owner
of the Cup won by the yacht AMERICA at Cowes, England, on the twenty-second
day of August, one thousand eight hundred and fifty-one, of the first part, and the
New York Yacht Club, of the second part, as amended by orders of the Supreme
Court of the State of New York dated December 17, 1956, and April 5, 1985.

- WITNESSETH

That the said party of the first part, for and in consideration of the premises and
of the performance of the conditions and agreements hereinafter set forth by the
party of the second part, has granted, bargained, sold, assigned, transferred, and
set over, and by these presents does grant, bargain, sell, assign, transfer, and
set over, unto said party of the second part, its successors and assigns, the Cup
won by the schooner yacht AMERICA, at Cowes, England; upon the twenty-
second day of August, 1851. To have and to hold the same to the said party of
the second part, its successors and assigns, IN TRUST, NEVERTHELESS, for
the following uses and purposes:

This Cup is donated upon the conditions that it shall be preserved as a perpetual
Challenge Cup for friendly competition between foreign countries.

Any organized Yacht Club of a foreign country, incorporated, patented, or
licensed by the legislature, admiralty, or other executive department, having for
its annual regatta an ocean water course on the sea, or on an arm of the sea, or
one which combines both, shall always be entitled to the right of sailing a match
of this Cup, with a yacht or vessel propelled by sails only and constructed in the
country to which the Challenging Club belongs, against any one yacht or vessel
constructed in the country of the Club holding the Cup.

The competing yachts or vessels, if of one mast, shall be not less than forty-four
feet nor more than ninety feet on the load water-line; if of more than one mast
they shall be not less than eighty feet nor more than one hundred and fifteen feet
on the load water-line.

The Challenging Club shall give ten months' notice, in writing, naming the days
for the proposed races; but no race shall be sailed in the days intervening
between November 1st and May 1st if the races are to conducted in the Northern
Hemisphere; and no race shall be sailed in the days intervening between May 1st
and November 1st if the races are to be conducted in the Southern Hemisphere.
Accompanying the ten months' notice of challenge there must be sent the name
of the owner and a certificate of the name, rig and following dimensions of the
challenging vessel, namely, length on load water-line; beam at load water-line
and extreme beam; and draught of water; which dimensions shall not be



exceeded; and a custom-house registry of the vessel must also be sent as soon
as possible. Center-board or sliding keel vessels shall always be allowed to
compete in any race for this Cup, and no restriction nor limitation whatever shall
be placed upon the use of such center-board or sliding keel, nor shall the center-
board or sliding keel be considered a part of the vessel for any purposes of
measurement.

The Club challenging for the Cup and the Club holding the same may, by mutual
consent, make any arrangement satisfactory to both as to the dates, courses,
number of trials, rules and sailing regulations, and any and all other conditions of
the match, in which case also the ten months' notice may be waived.

In case the parties cannot mutually agree upon the terms of a match, then three
races shall be sailed, and the winner of two of such races shall be entitled to the
Cup. All such races shall be on ocean courses, free from headlands, as follows:
The first race, fwenty nautical miles to windward and return; the second race an
equilateral triangular race of thirty-nine nautical miles, the first side of which shall
be a beat to windward; the third race (if necessary) twenty nautical miles to
windward and return; and one week day shall intervene between the conclusion
of one race and the starting of the next race. These ocean courses shall be
practicable in all parts for vessels of twenty-two feet draught of water, and shall
be selected by the Club holding the Cup; and these races shall be sailed subject
to its rules and sailing regulations so far as the same do not conflict with the
provisions of this deed of gift, but without any times allowances whatever. The
challenged Club shall not be required to name its representative vessel until at a
time agreed upon for the start, but the vessel when named must compete in all
the races, and each of such races must be completed within seven hours.

Should the Club holding the Cup be for any cause dissolved, the Cup shall be
transferred to some Club of the same nationality, eligible to challenge under this
deed of gift, in trust and subject to its provisions. In the event of the failure of
such transfer within three months after such dissolution, such Cup shall revert to
the preceding Club holding the same, and under the terms of this deed of gift. It
is distinctly understood that the Cup is to be the property of the Club subject to

. the provisions of this deed, and not the property of the owner or owners of any
vessel winning a match.

No vessel which has been defeated in a match for this Cup can be again
selected by any Club as its representative until after a contest for it by some
other vessel has intervened, or until after the expiration of two years from the
time of such defeat. And when a challenge from a Club fulfilling all the conditions
required by this instrument has been received, no other challenge can be
considered until the pending event has been decided.

AND, the said party of the second part hereby accepts the said Cup subject to
the said trust, terms, and conditions, and hereby covenants and agrees to and



with said party of the first part that it will faithfully and will fully see that the
foregoing conditions are fully observed and complied with by any contestant for
the said Cup during the holding thereof by it; and that it will assign, transfer, and
deliver the said Cup to the foreign Yacht Club whose representative yacht shall
have won the same in accordance with the foregoing terms and conditions,
provided the said foreign Club shall, by instrument in writing lawfully executed,
enter with said part of the second part into the like covenants as are herein
entered into by it, such instrument to contain a like provision for the successive
assignees to enter into the same covenants with their respective assignors, and
to be executed in duplicate, one to be retained by each Club, and a copy thereof
to be forwarded to the said party of the second part.

IN WITNESS WHEREOF, the said party of the first part has hereunto set his
hand and seal, and the said party of the second part has caused its corporate
seal to be affixed to these presents and the same to be signed by its Commodore
and attested by its Secretary, the day and year first above written.

GEORGE L. SCHUYLER, (L.S.) In the presence of THE NEW YORK YACHT
CLUB H. D. Hamilton. by Elbridge T. Gerry, Commodore (Seal of the New York
Yacht Club) John H. Bird, Secretary





